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The gquesticn presen ed Icr gcecision 1S, 25 1T :is In The oiher
ccmplaints, whether, uncer the WerlidCom - Ze__Scutnh Flerids Fartial
Interconnection Agreemcr Tne parties &re required to ccmpensacts
each other fcr transpert a“d Ttermination ¢ treific to Internes
Service Providers: and if <trey are, wnat rellef snhculd =the
Ccrmmission grant? The issue is whetner the traific in cguestic
iSP traffic, is locel for purzcses cf tThe acreements in Cues

According to witness Ball, the larnguage cf the WcrlidCom-
BellSouth Agreement itself mekes it cleer thet the p crtles owe each
other reciprocal compensaticn for tne traf

fic in guestion. re
stated that "if a BellSouth customer utilizes & BellScuth telephone
exchange service that has a local NPA-NXX and they call & WorldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that’s local traffic."” Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue

at the time the Agreement was negotiated.

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local:; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express “language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act:

(4) rulings, decisicns and orders from other,
similarly situated state regulatory
agencies; and

(5) the custcm end :=sege in the industry.
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BellSc“:h witnsss Hermcgrix agrsecd that Thé€ contrect did not
specify whether ISP traific wzs incluged In the cefiniticn of local
treffic. Witness Hencrix arcusd, acwever, that it was Worldlem's
cbiigaticn teo raise the issus in the necciiations In fact, the
record shews that while Bellf:zuth ernc the ccmpleainents all  reached
& specific agreement cn the dJefiniticn of Iccal trafiic to be
inciuded in the contracts, ncrne c¢Z them reised the particuler
cuestion of what to do with Z3? treiiic.
) According to BRellSouth, ali <the complainants assumed that
BellSouth agreed to includs ISP traffic as local. BellSouth
d

asserts that it cannot be fzrc to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
definition of ‘local traffic’" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express mseting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languace of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such z way that ISP traffic clearly fits
the definiticn. Since ISP trziZfic is lccal under the terms of the
Agreement, then, a priori, recirrocal compensation for termination

is required under Secticrn 5.7 of the Agreement. There is no
ambiguity, and there are no specific exceptions for ISP traffic.

Since there is no ambiguity In thsz language of the agreement, we
need not ccnsider any cther =svidence tc determine the parties’

obligations under the agreemen:t. =Zven if there were an ambiguity

~—~—r,
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in the lenguace of the acreemenI, nCwWever, Ine Cther evidence end
argument presented &t the nsering lsacs tC the same resuls the
scerTies intenced t©o include IS8T Treffiic as lccal trafific feor
curpeses of reciprccel compensaticn uncer thelr agreement
iccal vs. Interstate Treffic

The first area to exp.ore 1s <the rarties’ basis fcr

considering ISP traffic to be Zfurisdicticnally loccal or interstate.

BellSouth witness Hendrix —contenced <thet for reciprocal
compensation to apply, “traffic must ke jurisdicticnally local.”

He argued that ISP traffic is not jurisdictionalily lccel, because
the TCC “has concluded that erhanced service providers, of which
ISPs are a subset, use the lccal network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[t]he FCC stated in
Paragraph 12 in an‘order dated February 14, 1992, in Docket Number

92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that
report in more detail below.

. BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not vet decided whether ISP traffic is
subject to reciprocal ccmpensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC orcer delineates exactly for what
purpcses the FCC intends ISP traffic to be considered loccal. By
*he same token, the PFCC has rnct said tnat ISP traffic cannot b=

onsidered local fcr all regulatory purpcses. It appears that the
FCC hes largely been silent on the issve. This leads us to believe
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the TCC intended Iy Tne stzTes ¢ exercise jurisdiction cver the
lccel ssrvice asvects of ISP traific, unless and until the FCC
Jdecoizeq C{Ihsrvise “ven Witness Hendrix agreed that the fCC
inTenczed ISP trafiic T2 be trseted &s though local. He did not
sxocund on wWhat ex&cTliv tnat meEant

RellSouth contends in its krief thet there is no dispute that
an Internet transmissicn may simulteneously be interstate,
internaticnel and intrastate. BellSouth elso contends that the

issue shculd be resclved in pending proceedings befecre the FCC.

Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the

treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I]Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a 1local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional bocundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is not the ISP switch, but rather is the database or
information scurce to which the ISP provides access."
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MCIm ccntiends .o fts zrisi that EBellSouth witness Hendrix’
Testimony That = <Czli 1o =z IST Tsrminates net et the loceal
telerhcne numper, Tut  rethsr &t & cistant Internet host
~isunderstands the nature oI an Internet call. MCIm witness
Martinez conterded that the zpility of Internet users to visit
multiple websites at zny numbsr of cdestinations on & single call is
& clear indication that the ssrvice provided by an ISP is enhanced
service, not telecommunicaticns service. According to MCIm, this
dces not alter the nature cI the local call. While BellSouth

wculd have one believe that thes call involved is not a local call,
MCIm points out that in the czse of & rural customer using an IXC
to connect with an ISP, the czll “is suddenly two parts again: a
long distance call, Zor which 3ellSouth can charge access, icllowed

by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, the point =zt which common carrier
service ends and user-provided service begins,
i.e. the interfac point between the
communications systsms equipment and the user
terminal equipment, under applicable tariffs.

Witress Kouroupas further explzined that "A call placed over the
public switched tsleccocmmunications network is considered
‘terminated’ when it Is deliversd to the telephone exchange bearing

- -
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TC

e called telephcne number. Cal- Lezm:naflcr occurs when &
n:ecticn is established petween the calier and the telephone
exnchznge service to which the claied telep: rne number is assigned,
znswer supervision 1is returrsd, and & call record is generated.
This 1s the case whether thne call is received ky & voice grade
cnorie, & fax mechine, an enswering machine, or in the case of an
ISP, a modem. Witness Kourcupas ccntendec thet this is & widely

eccepted industry definition.

MCIm argues 1in its brief that:

a “telephone call” placed cver the public
switched telephone netwerk is “terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number... specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 91040), the FCC defined
terminations “for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "{w]lhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teiscommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
$788, the FCC stated:

- —,
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When & subscriber cbtains & connecticn te an
internst service prcvider via voice grade
access to the public switched network, that
ccnnection is a telecommunicetions service zand
is distincuishabie from the Internet service
rvrovider’s offering.
in tnhet Report, the rCC also stated that ISPs "generally do not
prcvide elecommunlcaLlonc.“ (99 15, 55) WorlcdCom argues in its
brief the
The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1996 Act’s express distinction between

EXHIBIT C
PAGE 12 OF 25

telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunlcatlons,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.

153(20)

WorldCom adds that:

[tlhe FCC recognized that the 1896 Act’s
distinction between telecommunications and
information services is erucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt tc Congress, %956, 58)
[Emphasis supplied by WorldCom]
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ZEelliScuth eargues thet ths ccompleinants misinterpret the FCC's
decisicn 2egllScuth peints cut  thet thls passage 1is only
discussing whether cr nct 3Ps shculc make universal service
contribuzticns That is trus; but the passége 1is nevertheless as
significant en indicztion of ~ow the ICC may view ISP traffic as
the rasseges ZellScuzh has cited

In its brief, 32ellScuth cleims thet the FCC "specifically
repudiated" the two-part thecry. 2ellScuth cites the FCC’'s Report
to Cocngress, CC Docket No., ¢<-45, spril 10, 1998, 9220. There the
FCC stated:

We make no cdeterminztiicn here on the guestion
of whether compezitive LiCs that serve
Internet service ©providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth <claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at &ll clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability .notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemakirig, CC Dzcket No. £6-149 (released Dec. 24,

—~ -~

1986), note 291), where the FZZ states:

The Internet is &n interconnected global
network of thousancds of interoperable packet-
switched retworks that use a standard
protocol...zo enable information exchange. An
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end user may obkteirn access tc The Interne

from an InTEernet €srvice ¢ 3
dial-up Cr Cdecdicatec access t¢ CCnNnect to tne
Internet ervice crcvider’'s prccessor. The

<
Internet service prcvider, in turn, connects
the end user tc an Internet Lackbone provider
that carries treiii to &nd frcm other
Internet host sites.

. BellSouth claims that tre significance of this 1is that calls
to ISPs only transit through the ISP's local point of presence.

Thus, the call does not terminate there. In support of <this
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit

switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619 (1992), aff’d, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (1lth Cir. 1993). We do not
comprehend BellSouth’s point. By that logic, if a local call is
used to access an ‘information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC’s jurisdiction.

New York Telephone Co.--Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern
. BellSouth’s point. We do not find this line of argument at all

persuasive.

BellSouth further argues that ™[t]he FCC has long held that
the Jjurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilitiss
used, but by the nature of the traffic that flows over those
facilities." This, too, is z perplexing argument in light of
BellSouth’s claims that the distant location of the host accessed
over the Internet makes ISP trzffic interstate, and that the nature
of ISP traffic as either teleccmmunications or information service
is irrelevant.

~—e.
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As mentioned abcve, witresss Hendrix did admit that “the FCC
intendea fcr IST treiffic tc z= ‘treated’ as lccal, regardless of
jurisdiction.' He erchasizec tnhe word trezated, and explained that
the FCC "“dic nct sz2v th =n2 treffic was local but that the
-y < o . -

FPFSC Treatment

BellSouth dismisses comission Order No. 21815, issued
September 5, 156%, in Dccket wo. 6§80423-TP, Investigation into the
Statewide Offering of Access :to the Local Network for the Purpose
of Providing Informetion Services, as an interim crder. In that
order, the Commissicn found that end user access to information
service providers, which include Internet service providers, is by
local service. In the 'proceeding, BellSouth’s own witness

testified that:

[Clonnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth’s witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’s location in
Florida. BellSouth’s position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced Service Provider’s] location.
Connectivity to a point out of state through
an ESP should net contaminate the 1local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.) .

In this case, Witness Hendrix claimed that Order ‘21815 was
only an interim order that has now been overruled. He could not
identify any Commissicn order sstablishing a different policy: nor
could he specify the FCC crder that supposedly overrules the
rlorida Commission orcer. Fuyrther, and most importantly, BellSouth
admitted that this definition had not been changed at the time it
entered into its Agresments.

It is clear thaet the trsztment of ISP treffic was an issue
long before the prarties’ Agre=ment was eXxecuted. We found, in

Crder No. 21813, &s discussec z=bove, thet such traffic should be

—
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treated as lccal. 2oth Worlilcdlom anc Bellifcuth clearly wsre awvware
of zhils cecisicn, &ng we presuTe Thet Thney ccensicered 1T when they

entered into their Agreement.

Intent c¢f Parties

-

In determining what was the parties’
their contract, we may consider circumstiences that existed at the
time the contract was entered into, and the subsequent zctions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputasd issue.”

In James v. Gulf Life Insur. Co., 66 S0.2d 62, 63 (Fla. 1553) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 781-93, as a general proposition concerning contract

construction in pertinent part as follows:

intent when they executed

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the 1language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties’ intention. Triple E Development Co. v.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or cmitted tc do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., (5th Cir.). Courts may look to the
subsequent action of the parties to determine the interpretation
that they themselves place on the contractual language. 3rown V.
"inancial Service Corp., Intl., 489 F.zd 144, 151 (53th Cir.) citing
Lalow v. Ccdomo, 101 So.ZzZd 3S0 (Fla. 1%955).

~——,
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As evidence c¢f 1its intent, BellSouth argues that the
interpretatiocn of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was ‘"economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.0l1. In this case, using BellSouth’s example, the total
reciprocal compensation would be $7.20. MCIm points out in its
= that the contract ccntaining the $0.01 rate is one to which

crisz
3§llSouth agreed. They argue that “[w)hether BellSouth agreed to
this rate because they mistakenly thought that a rate five times

Ligher than cost would give it some competitive advantage, Or
whether BellSouth agreed tc it without thinking at all, it is not
tne ZTommission’s role tc protect BellSouth from itself.”

~~—r,
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In suppeort cf Its positicr that ISP trzific was internded to be
treeted as locel in the Zcrsement, Wcr.dCem roints out that
Reilfcuth charges izZsz own IS: custcmers 1ccal business line rates
fcr local telephers excharczs service et enaples the ISP’'s
custemers within the lccal cz_ling aree tc connect with the ISP by
means of a local celill. Such czlls are reted and billed as local,
not toll.

MCIm also points out thz:t BellScuth trzats calls to ISPs thax
are its customers as local calls. BellSocuth also offers its own
ISP customers service out oI its local exchange tariifs. MCIm
asserts that while it treats its own custcmers one way, BellSouth
would have ISP custcmers of the RLECs treated differently.

Besides BellSouth’s treatment of its own ISP customers’
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until May or June of 1997. 1If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,

BellSouth must rely on estimates.
Intermedia also points out in its brief that:

If ISP traffic is not 1local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP treffic, because there is no
ready mechanism in place for tracking 1local-
calls to 1ISPs. The calls at 1issue are
commingled with alX other local traffic and
are indistinguishable from other local calls.

If BellScuth interded to exclude traffic
terminated to ISPs Zrom other local traffic,
it would have needed tc develop a way to
measure trzffic the: distinguisnhes such calls
from all cther types of local calls with long
holding times, such =s czlls to airlines and

~—~—r,
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nctel reservaticns, and banks. In fact, there
is nc such acreed-urcen svstem in place today
This is perhaps the mcst telling aspect of the case.
ZellScuth made no effort to separate out ISP traffic frem its own
2ilis until the May-June 1897 time frame. WorldCom argues in its

that BellScuth’s "lack c¢f action is especially glaring given
Hendrix’s acknowledgment that there are transport and
rmination costs associated with calls terminating at an ISP.”

icr to that time, BellScuth may have paid some reciprocal
mpensation for ISP traffic. Witness Hendrix admitted, "We may
neve paid some, I will not sit here and say that we did not pay
any." The other parties made no effort to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. 1In some cases the
contracts were entered into more than a year before this time

period.
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It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth’s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as

BellSouth contends.

Impact on Competition

The potential impact of BellSouth’s actions on 1local
competition is perhaps the most egregious aspect of the case. &As
witness Hendrix testified, The Telecommunications Act of 1996
“established a reciprocal compensation mechanism to encourage local
comcetition.” He argued <that “The payment of reciprocal
compensation fer ISP traffic would impede local competition.” We
are more concerned with the adverse effect that BellSouth’s refusal
toc pey reciprocal compensation could have on competition. We agree
with this assessment by TCG witness Kouroupas:
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XS CompeTition grows, oS smetler, _eaner
2LIZs may well wirn ztihery mzruet segments frem
IlECs. IZ ezcn time this cccurs the ILEC,
with ite creatsr rescurcsas overali, 1s eble :c
fgbricate 2 disputs with ALECs cut cf whole
cleth  ancd thus inveoke costly  regulatory
crocesses, lccal ccmpetiticn could pe stymied
for many years.

Ccnclusion

We think the guestion ¢f whether ISP treffic is local or
interstate can be argued both weays. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it 1is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommuhications portion, which is often a local call.

Further, the FCC has allowed ISPs to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the “local” characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of Jjurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties’
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct &t the time of, and subseguent to, the execution of the
Agreement indicates that they intended to treat ISP traffic eas
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic <f its cwn ISP customers as local
traffic. It would hzrdly ke iust for BellSouth to conduct itself
in this wey while <treating WorldCom differently. Mocreover,
BellSouth made ro attemct tc separate out ISP traffic frem its

~—,
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bills te the ALECs until L1t decided it did net want to pay
recigrocal cempensaticn for ISr traffic to the ALECS. BellSouth's
scrooCT subseguent To the Acreement was fcr & long time consistent
it~ Ire interpretaticn of Ssction 1.40 urged by WerldCom. A party
Ic = contract cannot be permitted te impose unilaterally a

ciffzrent mezning thar the cre sharea by the parties at the time cf

execution when it later gceccmes enlichtened or discovers an

unintended cecnseguence.

BellSouth states in its bprief that "the Commission must
consider the extant FCC orders, case law, éand trade usage at the
time the parties negotiated and executed thes Agreements."” We
heve. By its own standards, BellSouth 1is .found wanting. The

preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including interest, for the entire period the balance

owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.D. of the Agreement
between BellSouth and TCG as: '

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth’s service area with
respect to which BellSouth has a local
interconnecticn arrangement  with an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was entered into by the parties on July 15,
» and was subsequently aoproved by the Commission in Docket No
£2-TF. Under TCG's pricr Zgreement with BellSouth, ISP traffic
Treated as local.

3

D
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The TCG AgreemsnT statss In felfticn IV.D> and part ¢ I.C
The delivery oI lcocéel —reiiic petwesn parties
shall be recipgrecel end compensetion will ke
mutual acccrcing tTc the gprcvisicns of this

Agreement.

Each party will peav the otnher fcr terminating
its locel traffic cor. the cther’'s network the
local interccrnecticn rates as set forth in
Attachment 2-1, incorporated nherein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service 1local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other 1local dialed traffic. We find that
BellSouth must compensate TCG according to the ©parties’
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSocuth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as

follows:

The parties shall bill each other reciprocal
compensation at the rates set icrth for Local
Interconnecticn in this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephcne cell that originates in one
exchange &ncd terminates in <either the same
exchange, <r & corresponding E=xtended Area

(EAS) excnange. The terms Exchange and ERS
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The facts surrounding this Agreement, and the arguments made
by the parties, are essentially the same &s the WorldCom &greement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth’s General Subscriber
Service Tariff. (TR 142-143)

The portion regarding reciprocal compensaticn, Section IV(2)
states:

The delivery of 1lcczl traffiic between the
parties shall be reciprocal and compensaticn
will be mutual ac g to the preovisicns cf
this Agreement. |
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Section Wz szTates

Zecn TarT. will T2y the other party for
Terminetinc its lczzl traffic con the other’s
meTworx the lcocal irnterccnneciion rates as set
fcrth in Rttachment B-1, oy this reference
incorporat=sd hereirn.

The evidence shows thz:t nRc exceptions were made to the

‘nition of local traffiz to exclude ISP traffic 1in the

defi
Intermedia-BellSouth Agreemsn:. The facts surrounding this
Acresment, and the erguments ~ade by the parties, are essentieslly

the same as the WorlcCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the balance owed is

outstanding.
Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Interconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, 1Inc., reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Ss=rvice Providers or Enhanced Service
Prcviders. BEellSouth Telecomrunicaticns, Inc. must compensate the
comrp.ainants according to the interconnection agreements, including
interest, for the entire periz3 the balance owed is outstanding.

-t s further

CRDERED thet these docrezs srell b2 closed.
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/s/ Blanc

BLENCA S. BAYD, Direc:tor
Divisicn cf Reccrds and Reporting

This is a facsimile copy. A signed
copy oif the order may be obtained by
calling 1-850-413-6770.

( SEAL)

MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing @ motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Ozk Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Rppeal in the case of a water and/or
wastewater utility by filing = notice of epoeal with the Director,

Division of Records and reporting and f£iliinc a ccpy of the notice
of eppeal and the filing fee with the apprcpriate court. This
filirng must be completed within thirty (30) days after the issuance

©.11%, Tlorida Rules of Rppellate

of this order, pursuznt te =Ru.
the form specified in

e
Procedure. The notice of eprceal must ke in
Rule 2.500(a), Tlizride Rules = ilaz
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BY HAND DELIVERY

Nancy White, Esq.

Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, FL. 32301

Re: Demand for Pavment of Reciprocal Compensation

Dear Misses White and Sims:

Demand is made that BellSouth Telecommunications, Inc. pay to Intermedia
Communications Inc. Twenty-Three Million, Six Hundred Seventeen Thousand, and Three
Hundred Twenty-Nine Dollars ($23,617,329.00), which represents the reciprocal compensation
payments due and owing to Intermedia in Florida as of November 30, 1998, under the
interconnection agreement between BellSouth and Intermedia dated July 1, 1996, as amended.
Reciprocal compensation amounts accruing after November 30, 1998 will be submitted to you

for payment in a separate demand letter.

Intermedia’s right under its interconnection agreement to receive compensation
from BellSouth for the transport and termination of local calls, including those calls destined to
Internet Service Providers, has been confirmed by the Florida Public Service Commission in its
Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP, Consolidated Docket Nos.
971478-TP, 980184-TP, 980495-TP and 980499-TP (issued September 15, 1998). That Order

states, in relevant part:

ORDERED by the Florida Public Service Commission that under the
terms of the parnties’ Interconnection Agreement, BellSouth
Telecommunications, Inc. is required to pay WorldCom Technologies,
Inc.. Teleport Communications Group Inc./TCG South Florida, Intermedia
Communications Inc., and MCI Metro Access Transmission Services, Inc..
reciprocal compensation for the transport and termination of telephone
exchange service that is terminated with end users that are Intemnet Service
Providers or Enhanced Service Providers. BellSouth

~—~—
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Nancy Sims
Januan- §.1999
Page Two

Telecommunications. Inc. must compensate the complainants according to
the inierconnection agreements. including interest, for the entire period the
balance.owed is outstanding. (Order at 22.

Please forward the aforementioned amount, on or before January 22, 1999, 10
Intermedia Comununications Inc.. P.O. Box 915238, Orlando, Florida 32891-5238. You may
direct any inquiries conceming this demand letter 1o the undersigned counsel. Intermedia
reserves the right to pursue other legal options in the event BellSouth fails 1o timely comply with

this demand letter.

Sincerely,

INTERMEDIA COMMUNICATIONS INC.

@M«JW%

Patrick Wiggins
Its Attorneys
cc: Walter D’Haesleer
Martha Brown, Esq.
Heather Bumnett Gold, Esq.
Julia Strow
Steve Brown

Jonathan E. Canis, Esq.
Enrico C. Soriano, Esg.

DCO1/SORIE/G9743 )
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In re: Complaint of Telepor: DOCKZT NO. £Z2184-TP
Communications Group Inc./TCZ:Z

South Florida against BellScuth

Telecommunications, Inc. fcr

breach of terms of

interconnection agreement under

Section 252 of the

Telecommunications Act of 1996,

and request for reéelief.

In re: Complaint of Intermedia DOCKET NO. 980495-TP
Communications, Inc. against

BellSouth Telecommunications,

Inc. for breach of terms of

Florida Partial Interconnection

Agreement under Sections 251

and 252 of the

Telecommunications Act of 1996

and request for relief.

In re: Complaint by MCI Metro DOCKET NO. 980499-TP
Access Transmission Services, ORDER NO. PSC-99-0758-FOF-TP
Inc. against BellSouth ISSUED: April 20, 1999

Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation Zfcr
certain 1local traffic.
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The following Ccmmissicrsrs garticigeted in the clspesiticn cf
this matter
JOE CG==TIE, Cheirman
J. TEZRRY DEASCHN
SUSEN F. CLARK
JULIx L. JOHNSCN
E. LECHN JACCEE, JR

ORDER DENYING MOTION FOR STAY PENDING APPEAL

- BY THE COMMISSION:

BACKGROUND

On October 15, 1998, BellSouth Telecommunications, Inc.
(BellSouth) filed a Notice of Appeal of Commission Order No. PSC-
98-1216-FOF-TP, issued September 15, 1988, in the complaint dockets
referenced above. BellSouth has appealed the Commission's decision
to the United States District Court for the Northern District of
Florida, pursuant to 47 U.S.C. section 252(e) (6). In Order No.
PSC-98~1216~FOF-TP, the Commission determined that BellSouth was
required by the terms of its interconnection agreements to pay
reciprocal compensation to WorldCom Technologies, Inc. (WorldCom),
Teleport Communications Group, Inc. (TCG), Intermedia
Communications, Inc. (Intermedia), and MCImetro Access Transmission
Services, Inc. (MCIm) for the transport and termination of calls to
Internet Service Providers (ISPs). At the time BellSouth filed its
Notice of Appeal with the Commission, it also filed a Motion for
Stay Pending Appeal of Order No. PSC-98-1216-FOF-TP. WorldCom,
TCG, Intermedia and MCIm filed a Joint Respcnse in Opposition to
the motion for stay on October 28, 1998. No party filed a request
for oral argument. '

We addressed BellSouth’s Motion at our March 30, 1999, Agenda
Conference. We determined thzat BellScutnh had failed to demcnstrate
that a stay pending eppeal is warranted. Zur reasons for that
determination are set forth keliow.

o~
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el LSoutH conte“cs thet it Is entitled to an automatic stay
cernzing judiciel review pursuant to Rule 25-22.061(1)({a), Flcrida
3_¢i:istraul re Code, Dbecausz the Commission's order on eé&ppoeal
"involves a refund of moneys to customers. In the alternative,

BellSouth contends that we shculd grant its motion pursuant to Rule

)..

25-22.061(2), Florida Administrative Code, because it has raised
sericus guestions, acknowledged in our Order, about the

Zurisdictional nature of ISP traffic. BellSouth also contends that
it will be irreparebly hermed 1if we require it to pay the
compiainants charges for transport and termination of traffic to
ISPs, because millions of dollars are at stake. BellSouth suggests
that it may not be able to recoup some of the payments to the
complainants if it ultimately prevails on appeal. BellSouth argues
that the delay in implementation of the Commission's order will not
be contrary to the ‘public interest or cause substantial harm to the
complainants, because BellSouth has already placed monies due to
WorldCom under the Order in escrow, and will be able to return the
amounts owed to the other complainants as well, when the appeal is
final. Finally, BellSouth contends that it will not be necessary
to require BellSouth to post a bond or issue some other corporate
undertaking as a condition of the stay, as Rules 25-22.061(1) (a)
and 25-22.061(2), Florida Administrative Code, permit.

The Complainants urge us to deny the motion for stay for three
reasons. First, they claim that we do not have authority to grant
a stay pending review of a case in the Federal District Court.
Second, they argue that if we determine that we do have the
authority to grant a stay, BellSouth is clearly not entitled to one
under Rule 25-22.061(1) (a), Florida Administrative Code, because
the refund in question here is not due to "customers", as the rule
contemplates. Third, they contend that BellSouth is not entitled
to a stay pursuant to the discretionary stay available under Rule
25-22.061(2), Florida Administrative Code. They argue that
BellSouth is not likely to prevail on appeal, and will not suffer
irreparable harm if the stay is not granted.  They contend that
further delay will harm the development of competition and the
ptblic interest.

futhority to Grant a Stay Pending Appeal

The Telecommunications Zct of 1696, at 47 U.S.C. § 252 (e) (6),

Srovides that determinaticns cf state commissions made under the
provisions of secticn 252 ars rsviewzble in an appropriate Federal

~—r,




